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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



Application No. 1 0/680,3 65 

Inventors) ChieOhba 
Filed October 7, 2003 

Art Unit 3761 

Examiner : . Jacqueline F. Stephens 
Docket No. AA537C2 

Confirmation No. : 4655 

Customer No. : 27752 

Title ABSORBENT INTERLABIAL DEVICE 



APPEAL BRIEF 

Mail Stop Appeal Brief - Patents 
Commissioner for Patents 
P. O. Box 1450 
Alexandria, VA 22313-1450 

This Brief is filed pursuant to the appeal from the decision communicated in the 
Office Action mailed on April 21, 2006. 

A timely Notice of Appeal was filed on September 1 1 , 2006. 

REAL PARTY IN INTEREST 
The real party in interest is The Procter & Gamble Company of Cincinnati, Ohio. 

RELATED APPEALS AND INTERFERENCES 
There are no known related appeals, interferences, or judicial proceedings. 

STATUS OF CLAIMS 

Claims 1 to 6 are rejected. 
Claims 1 to 6 are appealed. 

A complete copy of the appealed claims is set forth in the Claims Appendix 
attached herein. 

STATUS OF AMENDMENTS 
No amendment was filed. 
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STATUS OF AMENDMENTS 
An amendment was filed on February 1, 2006. No amendments are currently due. 



SUMMARY OF CLAIMED SUBJECT MATTER 



Independent Claim 1: An interlabial device having a body contacting surface, a 
garment facing surface opposing the body contacting surface, an interior region, and a 
periphery region which surrounds the interior region (page 2, lines 15-18), the body 
contacting surface being liquid permeable (page 2, line 19), the absorbent interlabial 
device comprising a concave portion adapted for insertion by a user's fingers (page 7, 
lines 21-23, Fig. 5) and wherein the interlabial device is configured such that 
substantially the entire device resides within an interlabial space of a wearer in use 
(page 4, lines 15-16). 

GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 

• Rejection under 35 U.S.C. § 102(b) over U.S. Patent No. 4,63 1 ,062 

• Rejection under 35 U.S.C. §103(a) over U.S. Patent No. 4,631,062 



ARGUMENTS 



Rejection Under 35 USC 6102(b) over U.S. Patent No. 4.631.062 

Claims 1-5 have been rejected under 35 USC § 102(b) as being unpatentable over 
U.S. Patent No. 4,63 1,062 (Lassen). This rejection is respectfully traversed: 

In order for a reference to anticipate a claim, each and every element of the claim 
must be found in the reference. M.P.E.P. 2131. Applicant respectfully submits that the 
Office Action has failed to show where each and every element of Claims 1-5 is found in 
Lassen. For example, Lassen does not teach or disclose an interlabial device "wherein the 
interlabial device is configured such that substantially the entire device resides within an 
interlabial space of a wearer in use ." 
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Applicant respectfully submits that the Office Action has not presented any 
evidence showing that Lassen teaches or suggests an interlabial device that is configured 
such that substantially the entire device resides within the interlabial space of a wearer in 
use . Although the Office Action states that "the interlabial device [of Lassen] is capable 
of fitting within an interlabial region of a user, particularly if the device is folded" (Office 
Action, page 3), the Office Action does not provide a citation showing where in Lassen 
this disclosure is found. In addition, the Office Action does not provide any evidence or 
citation where in Lassen is found a teaching or disclosure of an interlabial device that is 
configured such that substantially the entire device resides within the interlabial space of 
a wearer in use. Applicant is unable to find where in Lassen a disclosure of an interlabial 
device that is configured such that substantially the entire device resides within the 
interlabial space of a wearer in use is found. 

Lassen repeatedly teaches a pad that resides at least partially outside the wearer's 
interlabial space. For example, Lassen teaches a pad that extends "over the vulva" 
(Abstract) (emphasis added). At Column 6, lines 29-35, Lassen states: "An anterior 
region of the pad merges with the posterior region for a generally external disposition 
about the vulvar region of the wearer over the labia maiora . . (emphasis added). Lassen 
also discloses that "the forwardmost portion or anterior region of the pad folds bevond the 
vestibule about the vulva of the wearer" (Column 6, lines 57-59) (emphasis added); "the 
labial pad 30 of the present invention is disposed partially within the vestibule 32" 
(Column 9, lines 61-62) (emphasis added); <c the anterior region 56 is configured for 
external disposition about the forward vulvar region towards the mons pubis, over the 
labia majora" (Column 10, lines 56-61) (emphasis added); the pad "is at least long 
enough ... to extend (in use) ... over the anterior of the vulva " (Column 11, lines 30-33) 
(emphasis added); the pad "is configured for partial labial disposition" (Column 20, lines 
30-32) (emphasis added); the sanitary napkin is "configured for partial labial disposition 
within the vestibule of a wearer" and has "a generally external disposition about the 
vulvar region over said labia majora and spaced from said clitoris" (Claim 1) (emphasis 
added). Thus, the pad of Lassen is structurally different from an interlabial device that is 
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configured such that substantially the entire device resides within the interlabial space of 
a wearer in use . 

In fact, Lassen teaches that partial labial disposition is a desired quality of the pad. 
For example, at Column 6, lines 1-3, Lassen states "[t]he design of the labial pad of the 
present invention i? such that it requires only partial insertion within the vestibule to be 
successful." (emphasis added). At Column 6, lines 17-20, Lassen states "other 
advantages of the present invention are realized in ... [a] pad configured for partial labial 
disposition within the vestibule of the wearer." (emphasis added). Therefore, Lassen 
teaches away from an interlabial device configured such that substantially the entire 
device resides within the interlabial space of a wearer in use . 

Accordingly, because Lassen fails to disclose each and every element of Claims 1- 
5, Applicant respectfully requests withdrawal of the 35 USC 102(b) rejection and 
allowance of the claims. 

Rejection Under 35 USC §103(a) Over U.S. Patent No. 4,631,062 (Lassen) 

Claim 6 has been rejected under 35 USC §103(a) as being unpatentable over U.S. 
Patent No. 4,63 1,062 (Lassen). This rejection is respectfully traversed. 

Applicant respectfully submits that the Office Action has failed to set forth a 
prima facie case of obviousness in accordance with M.P.E.P. 2143. Specifically, the 
Office Action has failed to provide evidence as to where in Lassen is a teaching or 
motivation to provide the claimed invention, such as, for example, an interlabial device 
that is configured such that substantially the entire device resides within the interlabial 
space of a wearer in use and that has the claimed dimensions. 

The Office Action's citation to Gardner v. TEC Systems, Inc., 725 F.2d 1338 
(Fed. Cir. 1984), cert, denied, 469 U.S. 830 (1984), is inapposite here. In Gardner, the 
claimed device did not perform or operate differently from the prior art. Id., at 1349. In 
fact, the dimensional limitations in Gardner were "a verbal difference only." Id, at 1346. 
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In this instance, however, the claimed invention is configured such that substantially the 
entire device resides within the interlabial space of a wearer in use . In comparison, the 
pad of Lassen is configured for partial labial disposition, as discussed above. Thus, 
Gardner is inapplicable because Lassen does not teach or suggest the claimed invention, 
such as, e.g., an interlabial device configured such that substantially the entire device 
resides within the interlabial space of a wearer in use, and as such, Lassen does not teach 
or suggest the dimensional limitations of Claim 6. 

As discussed above, Lassen teaches away from the claimed invention, such as, for 
example, an interlabial device configured such that substantially the entire device resides 
within the interlabial space of a wearer in use by disclosing that partial labial disposition 
is a desired quality of the pad. One ordinarily skilled in the art would not be motivated to 
modify the teaching of Lassen to develop an interlabial device configured such that 
substantially the entire device resides within the interlabial space of a wearer in use and 
that has the claimed dimensions. Indeed, even if the pad of Lassen was modified to 
provide the limitations of Claim 6, the claimed invention would not result, as any 
modification of Lassen fails to include, for example, an interlabial device configured such 
that substantially the entire device resides within the interlabial space of a wearer in use . 

Accordingly, because the Office Action fails to make a prima facie case of 
obviousness in accordance with M.P.E.P. 2143, Applicant respectfully requests that the 
rejection be withdrawn and Claim 6 be allowed. 

SUMMARY 

In view of all of the above, it is respectfully submitted that Claims 1-6 are not 
anticipated under 35 U.S.C §102(b) or made obvious under 35 US.C. §103(a) in view of 
U.S. Patent No. 4,631,062 (Lassen). 
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Respectfully submitted, 




Typed or printed name 
Date: November 13, 2006 Registration No. 5 1,435 

(513) 634-4160 

Customer No. 27752 
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CLAIMS APPENDIX 



1 . (Rejected) An interlabial device having a body contacting surface, a garment 
facing surface opposing the body contacting surface, an interior region, and a 
periphery region which surrounds the interior region, the body contacting surface 
being liquid permeable, the absorbent interlabial device comprising a concave 
portion adapted for insertion by a user's fingers and wherein the interlabial device 
is configured such that substantially the entire device resides within an interlabial 
space of a wearer in use. 

2. (Rejected) The absorbent interlabial device of Claim 1, further comprising an 
absorbent core having a body facing surface and a garment facing surface 
opposing the body facing surface, and a liquid permeable topsheet disposed on the 
body facing surface of the absorbent core, wherein the topsheet forms the body 
contacting surface. 

3. (Rejected) The interlabial device of Claim 2, further comprising a liquid 
impermeable backsheet disposed on the garment facing surface of the absorbent 
core, wherein the backsheet forms the garment contacting surface. 

4. (Rejected) The interlabial device of Claim 3, wherein the topsheet, the absorbent 
core, and the backsheet are layered to form a laminate structure. 

5. (Rejected) The interlabial device of Claim 1 , wherein the concave portion is on 
the garment facing surface to permit the user to indirectly touch the area of her 
body where the device is to be inserted without soiling her fingers. 

6. (Rejected) The interlabial device of Claim 1, wherein the interlabial device has a 
longitudinal length of from about 60 mm to about 150 mm and a transverse width 
of from about 20 mm to about 80 mm. 
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EVIDENCE APPENDIX 
None. 
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RELATED PROCEEDINGS APPENDIX 
None. 
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